STATE OF FLORI DA
Dl VI SI ON OF ADM NI STRATI VE HEARI NGS
MARGARET H. W LSON,
Petiti oner,
VS. Case No. 97-4841

F. W BELL, n/k/a BELL
TECHNOLCG ES, | NC.
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RECOMVENDED ORDER

An adm nistrative hearing was conducted in this proceedi ng
on February 28, 2000, in Olando, Florida by Daniel Mnry,
Adm ni strative Law Judge ("ALJ"), Division of Adm nistrative
Hearings (" DQAH").
APPEARANCES

For Petitioner: No Appearance

For Respondent: Janet M Courtney, Esquire
Lowndes, Drosdi ck, Doster,
Kant or and Reed, P. A
215 North Eola Drive
Ol ando, Florida 32802

STATEMENT OF THE | SSUE

The ultinmate issue for determnation is whether Respondent
di scrim nated agai nst Petitioner on the basis of her age by
failing to provide equal raises in Cctober 1994 and equal
term nation benefits in August 1995, in violation of Section
760. 10(1), Florida Statutes (1997). (Al statutory references are

to Florida Statutes (1997) unl ess ot herw se stated).



PRELI M NARY STATEMENT

Petitioner filed a Charge of Discrimnation with the Florida
Comm ssion on Human Rel ations (the "Comm ssion") on or about
August 31, 1995. The Conm ssion did not issue a determ nation of
reasonabl e cause within 180 days of August 31, 1995, or anytine
thereafter. On Septenber 10, 1997, Petitioner filed a Petition
for Relief with the Comm ssion requesting an adm nistrative
hearing. On COctober 16, 1997, the Comm ssion referred the matter
to DOAH to conduct the adm nistrative hearing.

At DOAH, the case experienced an extensive procedural
hi story. The procedural history is recounted in a discovery
order entered on January 28, 2000 (the "D scovery Order").

At the hearing, Petitioner did not appear and did not
ot herwi se present any evidence. Respondent called two w tnesses
and submtted four exhibits for adm ssion in evidence. The ALJ
entered the Discovery Order as an unnunbered exhibit.

The identity of the wtnesses and exhibits, and any
attendant rulings, are set forth in the record of the hearing.
Nei t her party requested a Transcript of the hearing. Petitioner
did not file a proposed recommended order ("PRO'). Respondent
tinely filed its PRO on March 9, 2000.

FI NDI NGS OF FACT

1. Petitioner did not appear at the adm nistrative hearing
and did not submt any evidence. Respondent seeks attorney fees
and costs incurred as a result of Petitioner's failure to conply

with the Discovery O der.



2. It is uncontroverted that Petitioner is a femal e born on
Novenber 17, 1929, and a nenber of a protected class. Respondent
enpl oyed Petitioner up to her dism ssal on August 1, 1995.

3. Petitioner filed a Charge of Discrimnation with the
Comm ssion on or about August 31, 1995. The Comm ssion's date
stanp on the Charge of Discrimnation is legible only for the
mont h and year of filing. August 31, 1995, is the deened date.

4. Petitioner's Charge of Discrimnation contains two
al l egations of age discrimnation. First, Petitioner alleges
t hat Respondent discrim nated against Petitioner on August 1,
1995, by termnating Petitioner's enploynent w thout the sane
severance pay that Respondent paid to one of Petitioner's co-
wor kers. Second, Petitioner alleges that in Cctober 1994
Respondent failed to give Petitioner the sane raise as Respondent
gave Petitioner's co-workers in the same position, i.e., a
| aborat ory technician.

Time Limts

5. The Charge of Discrimnation was tinely filed in
accordance wth the requirenents of Section 760.11(1). The
filing date of August 31, 1995, fell within 365 days of the
earliest alleged discrimnation on Cctober 1, 1994.

6. Section 760.11(3) authorized the Conmi ssion to issue a
determ nation of reasonable cause within 180 days of August 31,
1995, when the Charge of Discrimnation was filed. Counting
Septenber 1, 1995, as the first day of the 180-day tinme limt,
Section 760.11(3) authorized Conm ssion to determ ne reasonabl e

cause no |l ater than February 27, 1996.



7. Section 760.11(7) required Petitioner to file a request
for hearing within 35 days of February 27, 1996. Counting
February 28, 1996, as the first day of the 35-day period and
assum ng for the benefit of Petitioner that February 1996 had
only 28 days, Section 760.11(7) required Petitioner to file a
request for hearing no later than April 3, 1996.

8. Petitioner did not tinely file her request for
adm ni strative hearing. Petitioner first requested an
adm nistrative hearing in the Petition for Relief filed on
Septenber 10, 1997. Petitioner filed her request for hearing
approxi mately 525 days | ate and 560 days after the expiration of
the 180-day time limt prescribed in Section 760.11(3).

9. Section 760.11(7) statutorily bars Petitioner's claim
Section 760.11(7) expressly provides, in relevant part:

| f the aggrieved person does not request an
adm ni strative hearing within the 35 days,
the claimw | be barred.

Fees and Costs

10. The Conmi ssion referred the request for hearing in the
Petition for Relief to DOAH on Cctober 16, 1997. On Novenber 3,
1997, Respondent filed its Answer and Affirmative Defenses and
its Motion to Dismss for Failure to State a C ai m Upon Wi ch
Relief Can Be Granted and Alternative Mtion for Mire Definite
Statenent with | ncorporated Menorandum of Law in Support Ther eof
(respectively, the "Motion to Dism ss" and "Motion for Mre
Definite Statenent”). On COctober 17, 1997, Respondent served
Petitioner with copies of the Mdtion to Dismss and Mtion for

More Definite Statement by United States Mail.



11. Petitioner did not file a response to the Mdtion to
Di smss and Mdtion for Mire Definite Statenment within 12 days of
the date of service, or anytine thereafter. On Novenber 18,

1997, an Order to Show Cause required Petitioner to file no |ater
t han Decenber 15, 1997, a witten response stating why the relief
request ed by Respondent should not be granted. A Notice of
Hearing issued on the sane date schedul ed the adm nistrative
hearing for February 9, 1998.

12. On Decenber 8, 1997, Petitioner filed her witten
response to the Order to Show Cause but did not serve a copy on
Respondent. On Decenber 30, 1997, a Notice of Ex Parte
Communi cation provi ded Respondent with a copy of Petitioner's
written response and rem nded each party to serve the opposing
party wth copies of any docunents filed w th DOAH.

13. On January 15, 1998, Respondent filed a renewed Mtion
to Dismss and Motion for More Definite Statenment and requested a
continuance of the adm nistrative hearing on the ground that
Respondent had not received a copy of Petitioner's response to
the Order to Show Cause until the first week in January.
Petitioner did not respond to either of the renewed notions or to
the notion for continuance. On February 3, 1998, the ALJ
continued the hearing to a date to be agreed upon by the parties
during a tel ephone hearing schedul ed for February 9, 1998. The
t el ephone hearing was schedul ed to hear oral argunment on
Respondent's pending notions and as a case nmanagenent conference.

14. At the outset of the tel ephone conference conducted on

February 9, 1998, Petitioner stated that she did not wsh to



proceed w thout counsel. Petitioner represented that she had
been attenpting to obtain counsel, w thout success, and requested
additional tinme in which to obtain counsel.

15. Attorney Robert Hosch, Petitioner's nephew,
participated in the notion hearing on February 9, 1998, for the
l[imted purpose of representing that he would assist Petitioner
in obtaining counsel. The ALJ granted Petitioner's request for
additional tinme; reserved ruling on Respondent's pendi ng notions
for disposition after hearing oral argunent during a tel ephone
conference reschedul ed for March 2, 1998; instructed Petitioner
to have her attorney file a notice of appearance no |ater than
February 19, 1998, and a response to Respondent’'s renewed Mtion
to Dism ss and Motion for More Definite Statenent no | ater than
March 2, 1998. Pursuant to the agreenent of the parties during
the tel ephone conference, the ALJ schedul ed the adm nistrative
hearing for April 28, 1998. On February 23, 1998, an Order
Cont i nui ng and Reschedul i ng Formal Hearing nenorialized the
foregoing matters.

16. On March 2, 1998, the parties and M. Hosch
participated in another tel ephone conference concerning
Respondent's Mdtion to Dism ss and Motion for More Definite
Statenment. M. Hosch stated that he did not represent Petitioner
but was assisting her in obtaining counsel. Petitioner requested
additional time in which to obtain counsel. The ALJ required
Petitioner to file a nore definite statenent and a notice of
appearance fromher attorney, if any, no later than March 12,

1998. The ALJ instructed the parties and M. Hosch that failure



to file a nore definite statenent and any notice of appearance on
or before March 12, 1998, would result in dism ssal of the
proceeding. On March 6, 1998, an Order Granting Mtion for Mre
Definite Statenent nmenorialized the rulings and instructions
entered during the March 2 tel ephone conference.

17. On March 13, 1998, Petitioner filed a one-page letter
purporting to be a nore definite statenent. On March 16, 1998,
t he undersi gned entered a Recomended Order of Dism ssal

18. On April 5, 1999, the Conm ssion entered an Order
Remandi ng Case to Adm ni strative Law Judge for Further
Proceedings on the Merits (the "Remand"). |In relevant part, the
Remand concl uded that the Recommended Order of Di sm ssal denied
Petitioner her right to represent herself and that it was an
abuse of discretion to do so.

19. The Remand stated, in relevant part:

An exam nation of the DOAH fil e discloses
that Petitioner attenpted to file a nore
definite statenent by letter dated 3/11/98,
and received by DOAH 3/13/98. It is not
known why the Judge does not refer to this
letter in his Order. Perhaps it was ignored
because it was received one day late. |If so,
this only strengthens the Conm ssion's
finding that the Petitioner was deprived of
an essential due process requirenent of
Florida |l aw, and the Judge abused his

di scretion.

. . it is necessary that there be a finding
that the conduct upon which the order is
based was equivalent to willful ness or
del i berate disregard of the order
Petitioner's argunent . . . is probably
strong enough by itself to remand the
Recommended Order, at |east on the issue of
wi Il ful or deliberate default.

Remand at fourth unnunbered page.



20. On April 19, 1999, an Order Reopening File required the
parties to file a status report no later than May 17, 1999. The
Order expressly stated that failure to tinely file a status
report would result in the dismssal of the case. Neither party
tinely filed a status report.

21. On May 20, 1999, Respondent filed Respondent's Status
Report requesting rulings on the original and renewed Mdtion to
Dismss and Mdtion for More Definite Statenent and requesting the
adm ni strative hearing to be schedul ed after January 1, 2000.
Petitioner never filed a status report and did not respond to
Respondent's request for rulings on the pending notions.

22. On June 9, 1999, the ALJ entered an Order Denying
Dismssal. The Order deni ed Respondent's original and renewed
Motion to Dismss and Motion for More Definite Statement. On the
sane date, a Notice of Hearing scheduled the admnistrative
Hearing for Septenber 28 and 29, 1999, and a Prehearing O der
required the parties to conply with several requirenents
i ncorporated herein by this reference.

23.  On June 25, 1999, Respondent filed Respondent's Motion
for Continuance of the hearing schedul ed for Septenber 28-29,
1999, on the ground that counsel for Respondent was schedul ed for
a four-week trial in circuit court beginning Septenber 21, 1999.
Petitioner never responded to the Mdtion for Continuance. An
order dated July 13, 1999, reschedul ed the adm nistrative hearing
for January 20 and 21, 2000.

24. On Novenber 16, 1999, Respondent served Petitioner with

Respondent's First Set of Interrogatories and Respondent's First



Request for Production of Docunents. Petitioner neither objected
to nor answered either discovery request.

25. On Novenber 30, 1999, Respondent served Petitioner with
a Notice of Taking Deposition Duces Tecum on Decenber 16, 1999.
On Decenber 1, 1999, Petitioner filed a letter requesting a
conti nuance of the adm nistrative hearing and an extension of
time to respond to discovery and to attend the deposition. In
rel evant part, the letter stated that Petitioner continues:

oo to have difficulty finding counsel who
w Il assist ne on a contingency fee basis

. At this time, it would be inpossible
for me to pay an attorney for his or her tine
in assisting nme. For the sanme reason, | am
requesting that each of the parties

di scovery efforts be halted for a short
period of tinme, in order that | mght find
counsel to help me with ny responses and to
attend nmy deposition.

| do understand that the Respondent has a
right to gather information about ny claim
and | plan to fully cooperate with those
efforts. However, | need the assistance of
an attorney in preparing ny case and
representing me at deposition and at the
hearing. | amdiligently trying to secure
counsel and | only seek a reasonabl e

conti nuance of the hearing and of pending
di scovery.

Pl ease allow at | east a few extra nonths
before the hearing date and all ow ne at | east
an additional nonth to respond to the
Respondent' s di scovery requests and to attend
my deposition, which is currently schedul ed
for m d- Decenber, 1999.

26. On Decenber 10, 1999, Respondent filed Respondent's
ojection to Petitioner's Request for Continuance and
Reschedul i ng of Formal Hearing and Request for Stay of Discovery.
On Decenber 14, 1999, Respondent filed Respondent's Limted

Wt hdrawal of Objection to Continuance and Anended Response to



Request for Continuance. Respondent agreed to a conti nuance of
the hearing for one nonth but objected to any extension of the
time for responding to discovery requests or for taking the
deposition. An order dated Decenber 17, 1999, reschedul ed the
adm ni strative hearing for February 28 and 29, 2000, and denied
Petitioner's request to stay discovery while she sought counsel.

27. Counsel for Respondent made reasonable efforts to
conduct discovery at Petitioner's convenience. Subsequent to
Novenber 30, 1999, when Respondent's counsel schedul ed
Petitioner's deposition for Decenber 16, 1999, Petitioner
contacted Respondent's counsel to reschedul e the Decenber 16
deposition because Petitioner was recovering froma cold.
Respondent's counsel reschedul ed the deposition for January 4,
2000, and specifically obtained Petitioner's approval of the
January 4t h-deposition date.

28. During the week of Decenber 27, 1999, Petitioner
contacted Respondent's counsel and represented that Petitioner
was schedul ed to have surgery to renove cancer from Petitioner's
mout h on January 3, 2000. Petitioner stated that she woul d not
be able to talk for several weeks and would not be able to appear
at the January 4th deposition.

29. Respondent's counsel agreed to reschedul e the
deposition if Petitioner would provide witten confirmation of
t he schedul ed surgery from Petitioner's physician. Petitioner
never provided the witten confirmation.

30. Respondent's counsel re-noticed Petitioner's deposition

for January 17, 2000. Respondent's counsel obtained Petitioner's

10



specific approval of the new deposition date before scheduling
the deposition. Petitioner failed to appear for her deposition
on January 17, 2000, and Respondent's counsel reschedul ed the
deposition for February 2, 2000.

31. Respondent's counsel nmade several requests by tel ephone
to obtain Petitioner's answers to interrogatories and
Petitioner's response to the request to produce. Both discovery
requests had been served on Novenber 16, 1999. Petitioner never
objected to or answered Respondent's interrogatories and never
objected to or produced the requested docunents.

32. On January 10, 2000, Respondent's counsel filed a
Motion to Conpel and Motion for Sanctions; and Respondent's
Motion to Conpel Appearance at Deposition and Responses to
Di scovery and Motion for Sanctions. The Di scovery Order (dated
January 28, 2000) reserved ruling on the request for sanctions
until an evidentiary hearing could be conducted during the
adm ni strative hearing scheduled for February 28, 1999. However,
the Discovery Order granted the request to conpel Petitioner's
appearance at the deposition schedul ed for February 2, 2000;
required Petitioner to bring to the deposition her answers to
interrogatories and any docunents in response to Respondent's
request to produce; and required Petitioner to file her
Prehearing Statenent in accordance with the requirenents of the
Prehearing Order entered on June 9, 1999.

33. On January 28, 1999, the adm nistrative assistant for
the ALJ tel ephoned Petitioner and read paragraphs 1-7 of the

D scovery Order. On the sane date, Respondent's counsel caused a

11



copy of the Discovery Order to be hand-delivered to Petitioner's
resi dence. Petitioner was not home, and the courier posted the
Di scovery Order on the front door of Petitioner's residence. On
January 29, 2000, Respondent's counsel personally hand-delivered
a copy of the Discovery Order to Petitioner at Petitioner's
residence and infornmed Petitioner of the Order's contents.

34. On February 2, 2000, Petitioner failed to appear for
her deposition. Petitioner never filed her answers to
interrogatories, never filed the docunents sought in Respondent's
request to produce, and never filed a Prehearing Statenent.

35. Respondent's counsel tel ephoned Petitioner to confirm
that Petitioner would be attending a prehearing conference that
had been previously schedul ed in accordance with the requirenents
of the Prehearing Order entered on June 9, 1999. Petitioner
stated that she would not attend the prehearing conference. Wen
Respondent' s counsel asked why Petitioner would not attend the
prehearing conference, Petitioner hung up w thout explanation.
When counsel for Respondent made additional attenpts to
coordi nate a prehearing conference, Petitioner refused to speak
to counsel for Respondent.

36. Petitioner's refusal to appear at deposition, answer
interrogatories, produce docunents, and participate in a
prehearing conference individually and collectively prejudiced
Respondent's ability to prepare a defense. Petitioner's refusal
deni ed Respondent relevant and material information including the
identity of Petitioner's witnesses and exhibits as well as

Petitioner's current enploynent and earnings. Petitioner's

12



refusal deprived Respondent's counsel of the ability to fully
perform her duties and responsibilities to her client.

37. Respondent incurred attorney's fees and costs as a
result of Petitioner's refusal to appear at deposition, answer
interrogatories, and produce docunents. Respondent incurred
court reporter costs of $169.15 as a result of Petitioner's
refusal to appear at any of her depositions. Respondent incurred
attorney's fees of $499.75 as a result of Petitioner's refusal to
appear at her first deposition. Respondent incurred attorney's
fees of $1,870.50 as a result of Petitioner's failure to appear
at her second deposition, answer interrogatories, and produce
docunents; and as a result of various notions filed to obtain
Petitioner's attendance at deposition and Petitioner's responses
to di scovery requests.

38. Petitioner willfully and deliberately disregarded the
requi renents of the Discovery Order. In relevant part, paragraph
6 in the D scovery Order stated:

In the absence of conpetent and substanti al
evi dence of good cause submtted by
Petitioner, the failure of Petitioner to
timely conply with the requirenents of this
Order shall be "equivalent to willful ness or
del i berate disregard of the order [quoting
fromthe Remand]." Upon Respondent's tinely
notion and show ng of good cause for inposing
sanctions, such failure by Petitioner shal
subj ect Petitioner to the inposition of
appropriate sanctions including the
assessnment of fees and costs, the preclusion
of evidence, and the dismssal of this

pr oceedi ng.

39. Petitioner had adequate notice of the terns of the
Di scovery Order and the opportunity to show good cause for her

failure to conply with the D scovery Order. On January 28, 2000,

13



the adm ni strative assistant for the ALJ read to Petitioner over
the tel ephone the contents of paragraphs 1-7 of the Di scovery
Order. Petitioner received a copy of the Discovery Order on
January 28 and 29, 2000. On January 29, 2000, Respondent's
counsel explained the Discovery Order to Petitioner

40. Petitioner chose not to conply with the D scovery
Order. Petitioner neither appeared at the adm nistrative hearing
to present evidence to prove the nerits of her case nor appeared
to present evidence to show why the sanctions requested by
Respondent shoul d not be granted.

41. Monetary sanctions are appropriate in this case and
commensurate with the offense. D smssal and the preclusion of
evi dence are neither appropriate nor adequate sanctions because
Petitioner did not appear at the adm nistrative hearing and did
not present any evidence. Respondent's counsel was required by
| aw and the rules of ethics to nake every reasonable effort to
prepare an adequate defense of her client for presentation at the
adm ni strative hearing.

42. Dism ssal is not appropriate for other reasons. The
Commi ssion reversed a previous dismssal in this case and
remanded the case in an effort to ensure Petitioner's right to
represent herself. After the remand, Petitioner sought
additional time to obtain counsel. Relevant orders all owed
Petitioner additional tinme to obtain counsel; afforded Petitioner
the right to represent herself during discovery, in accordance
wi th the purpose of the Remand; and attenpted to bal ance the

conpeting interests of the parties.
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CONCLUSI ONS OF LAW

43. DOAH has jurisdiction over the parties and the subject
matter in this proceeding. The parties received adequate notice
of the adm nistrative hearing. Section 120.57(1).

Time Limts

44, Section 760.11(3), in relevant part, provides that the
Comm ssion "shall determne,” within 180 days fromthe date that
an aggrieved party files a Charge of Discrimnation, whether
there is reasonabl e cause to believe a discrimnatory practice
has occurred. |If the Conm ssion issues a determ nation of
reasonabl e cause wthin the 180-day tine limt and the aggrieved
party wi shes to pursue the claim Section 760.11(4)(a) and (b),
respectively, authorizes the aggrieved party to either bring a
civil action in court or request an adm ni strative hearing; but
not both. Section 760.11(5) and (7), respectively, requires the
civil action or request for admnistrative hearing to be filed
wi thin one year or 35 days of the date the Comm ssion determ nes
reasonabl e cause.

45. |f the Conmm ssion does not determ ne reasonabl e cause
within 180 days, Section 760.11(8) authorizes an aggrieved party
to file either a civil action or request for admnistrative
hearing as if the Conm ssion had determ ned reasonabl e cause
within the 180-day tine limt in Section 760.11(3). However,
Section 760.11 is silent as to the point at which the one-year
and 35-day filing requirenents in Section 760.11(5) and (7) begin

to run when the Comm ssion fails to act wthin 180 days.
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46. The one-year and 35-day filing requirenents in Section
760. 11(5) and (7) begin to run at the sane point. Both filing
requi renents were enacted in the sane act and relate to the sane
subject matter, i.e., tinme limts applicable to the nutually
excl usive renedi es authorized in Section 760.11(4)(a) or (b).

Joshua v. City of Gainesville, 734 So. 2d 1068, 1069-1070 (Fl a.

1st DCA 1999). The filing requirenents in Section 760.11(5) and
(7) are inbued with the same spirit, are actuated by the sane

policy, and must be considered in pari materia in a nmanner that

har noni zes them and gives effect to legislative intent for the

entire act. See, e.g., Major v. State, 180 So. 2d 335, 337 (Fla.

1965); Abood v. Gty of Jacksonville, 80 So. 2d 443, 444-445

(Fla. 1955); Tyson v. Stoutamre, 140 So 454, 456 (Fla. 1932);

Agency for Health Care Adm nistration v. Wngo, 697 So. 2d 1231,

1233 (Fla. 1st DCA June 27, 1997); Armas v. Ross, 680 So. 2d

1130, 1130 (Fla. 3d DCA 1996); State Farm Mutual Autonobile

| nsurance Conpany v. Hassen, 650 So. 2d 128, 133 n. 5 (Fla. 2d

DCA 1995); Schorb v. Schorb, 547 So. 2d 985, 987 (Fla. 2d DCA

1989); Escanbia County Council on Aging v. Goldsmth, 465 So. 2d

655, 656 (Fla. 1st DCA 1985); Jackson v. State, 463 So. 2d 373,

373 (Fla. 5th DCA 1985), reh'g deni ed.

47. The one-year filing requirenent in Section 760.11(5)
begins to run on the first day after the 180-day tine limt in
Section 760.11(3). |If the Comm ssion issues a determ nation of
reasonabl e cause after 180 days or never issues a determ nation
of reasonabl e cause, a civil action filed nore than one year

after the 180-day tine limt is statutorily barred by Section
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760. 11(5). Joshua, 734 So. 2d at 1070-1071 (question certified

to the Florida Suprenme Court) rev. granted 735 So. 2d 1285 (Fl a.

1999); Adans v. Wellington Regional Medical Center, Inc., 727 So.

2d 1139 (Fla. 4th DCA 1999) (question certified to the Florida
Suprene Court); Daugherty v. Gty of Kissimee, 722 So. 2d 288

(Fla. 5th DCA 1998); Crunmbie v. Leon County School Board, 721 So.

2d 1211 (Fla. 1st DCA 1998); Kal kai v. Energency One, 717 So. 2d

626 (Fla. 5th DCA 1998); MIlano v. Ml dmaster, Inc., 703 So. 2d

1093, 1094-1095 (Fla. 4th DCA 1998). See also Sasser M and
Stafford S., "Defining the Hourglass: Wen Is a CaimuUnder the
Florida Cvil Rights Act Tine Barred?", 73 Fla. B.J. 68 (Dec.
1999).

48. The 35-day filing requirenent in Section 760.11(7) also
begins to run on the first day after the 180-day tine limt in
Section 760.11(3). |If the Comm ssion issues a determ nation of
reasonabl e cause after 180 days or never issues a determ nation
of reasonabl e cause, a request for an adm nistrative hearing
filed nore than 35 days after the 180-day tinme [imt is

statutorily barred by Section 760.11(7). See, e.g., Joshua, 734

So. 2d at 1070-1071; Adanms, 727 So. 2d at 1139; Daugherty, 722
So. 2d at 288; Crunbie, 721 So. 2d at 1211; Kal kai, 717 So. 2d at
626; M|l ano, 703 So. 2d at 1094-1095. See also Hall v. Boeing

Aer ospace Operation, 20 FALR 2596 (1998); Gessler v. Departnent

of Busi ness and Professional Regul ation, 627 So. 2d 501, 504

(Fla. 4th DCA 1993), reh. denied, dismssed, 634 So. 2d 624 (Fl a.

1994) (agency is bound by its admnistrative orders pursuant to

the doctrine of stare decisis). Conpare Nordhei mv. Departnent
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of Environnental Protection, 719 So. 2d 1212, 1214 (Fla. 3d DCA

1998) (agency refusal to consider its prior decision is abuse of

di scretion) with Caserta v. Departnent of Business and

Prof essi onal Regul ati on, 686 So. 2d 651, 653 (Fla. 5th DCA 1996)

(Section 120.53 requirenent for subject nmatter index does not
begin until effective date of 1992 anendnent).

49. In this case, Petitioner is deened to have filed her
Charge of Discrimnation on August 31, 1995. Counting
Septenber 1, 1995, as the first day of the 180-day peri od,
Section 760.11(3) authorized the Comm ssion to issue a
determ nation of reasonable cause no |later than February 27
1996.

50. The 35-day filing requirenent in Section 760.11(7)
began to run in this case on February 28, 1996. Section
760.11(7) required Petitioner to file her request for hearing in
the Petition for Relief no later than April 3, 1996.

51. Petitioner did not file a request for hearing until
Septenber 10, 1997. Petitioner filed the request for hearing 525
days | ate and 560 days after the 180-day tinme limt in Section
760. 11(3) .

Statutory Authority

52. Section 760.11(3) provides that the Conm ssion "shal
determ ne" reasonabl e cause within 180 days of the date
Petitioner filed her Charge of Discrimnation on August 31, 1995.
The statute does not state that the Comm ssion shall determ ne
reasonabl e cause wthin 180 days or anytinme thereafter. After

February 27, 1996, the Comm ssion had no statutory authority to
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act. Neither the Comm ssion nor DOAH can adopt an interpretation
of Section 760.11(3) that enlarges, nodifies, or contravenes the
180-day tinme |imt prescribed by the | egislature. Sections

120.52(8)(c) and 120.58(7)(3)4. See also DeMario v. Franklin

Mortgage & Investnent Co., Inc., 648 So. 2d 210, 213-214 (Fl a.

4t h DCA 1994), rev. denied, 659 So. 2d 1086 (Fla. 1995) (agency

| acks authority to inpose tinme requirenent not found in statute);

Departnent of Health and Rehabilitative Services v. Johnson and

Johnson Hone Health Care, Inc., 447 So. 2d 361, 362 (Fla. 1st DCA

1984) (agency action that ignores sone statutory criteria and
enphasi zes others is arbitrary and capricious).

53. Florida Adm nistrative Code Rule 60Y-5.008(1) requires
an aggrieved party to file a Petition for Relief requesting an
adm ni strative hearing within 30 days of service of a Notice of
Det erm nation of No Reasonabl e Cause. (Unless otherw se stated,
all references to rules are to rules promulgated in the Florida
Adm ni strative Code in effect on the date of this Recommended
Order.) Rule 60Y-5.008(2) provides that the Comm ssion may grant
an extension of time to file a request for hearing upon a show ng
of good cause if the aggrieved party files a notion for extension
of time within the 30-day period prescribed in Rule 60Y-5.008(1).

54. Rule 60Y-5.008 expressly limts its scope to cases in
whi ch the Comm ssion issues a determ nation of reasonabl e cause.
The express ternms of the rule do not reach situations where the
Comm ssion fails to issue a determ nation of reasonabl e cause.
Nei t her the Comm ssion nor DOAH can deviate from Rul e 60Y-5. 008.

Section 120.68(7)(e)2. An agency's deviation froma valid
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existing rule is invalid and unenforceable. Federation of Mbile

Hone Omers of Florida, Inc. v. Florida Manufactured Housing

Associ ation, Inc., 683 So. 2d 586, 591-592 (Fla. 1st DCA 1996);

Gadsden State Bank v. Lew s, 348 So. 2d 343, 346-347 (Fla. 1st

DCA 1977); Price Wse Buying G oup v. Nuzum 343 So. 2d 115, 116

(Fla. 1st DCA 1977).

55. Even if Rule 60Y-5.008 applied to situations in which
the Comm ssion fails to issue a notice of determ nation in 180
days, the rule's authority to extend the 30-day filing
requi renent cannot be construed in a manner that effectively
extends the 180-day tinme limt in Section 760.11(3). The 30-day
filing requirement in Rule 60Y-5.008 begins to run on the first
day after the 180-day period in Section 760.11(3). Cf. Joshua,
734 So. 2d at 1070-1071; Adans, 727 So. 2d at 1139; Daugherty,
722 So. 2d at 288; Crunbie, 721 So. 2d at 1211; Kalkai, 717 So.
2d at 626; M| ano, 703 So. 2d at 1094-1095. Petitioner did not

file a notion to extend the 30-day filing requirenment within 30
days after the 180-day peri od.

56. Neither the Comm ssion nor DOAH can construe Rule 60Y-
5.008 to enlarge, nodify, or contravene the 180-day tinme limt
the legislature prescribed in Section 760.11(3). A rule cannot
i npose a requirenent not found in a statute or otherw se enl arge,
nodi fy, or contravene the terns of a statute. See, e.g.,

DeMari o, 648 So. 2d at 213-214 (agency | acked authority to inpose

time requirenment not found in statute); Booker Creek

Preservation, Inc. v. Southwest Florida Water Managenent

District, 534 So. 2d 419, 423 (Fla. 5th DCA 1988) (agency cannot
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vary inpact of statute by creating waivers or exenptions) reh.

deni ed. Where an agency rule conflicts with a statute, the

statute prevails. Hughes v. Variety Children's Hospital, 710 So.

2d 683, 685 (Fla. 3d DCA 1998); Johnson v. Departnent of H ghway

Safety & Motore Vehicles, Division of Driver's Licenses, 709 So.

2d 623, 624 (Fla. 4th DCA 1998); WIllette v. Air Products, 700

So. 2d 397, 401 (Fla. 1st DCA 1997), reh'g denied; Florida

Departnent of Revenue v. A Duda & Sons, Inc., 608 So. 2d 881,

884 (Fla. 5th DCA 1992), reh'g deni ed; Departnent of Natural

Resources v. Wngfield Devel opnent Conpany, 581 So. 2d 193, 197

(Fla. 1st DCA 1991) reh. denied. See also Capeletti Brothers,

Inc. v. Departnent of Transportation, 499 So. 2d 855, 857 (Fl a.

1st DCA 1987)(rul e cannot expand statutory coverage) rev. denied,

509 So. 2d 1117.

57. The record does not disclose why the Conm ssion failed
to issue a determ nation of reasonable cause within the 180-day
time limt in Section 760.11(3). The reason may be attri butable
to admi nistrative conveni ence or expediency related to a heavy
casel oad that prevents the agency fromconpleting its
investigation within 180 days. However, adm nistrative
conveni ence or expedi ency cannot dictate the terns of the tine
l[imts prescribed by the legislature in Section 760.11(3).

Cleveland Cinic Florida Hospital v. Agency for Health Care

Adm ni stration, 679 So. 2d 1237, 1241 (Fla. 1st DCA 1996) reh.

deni ed; Buffa v. Singletary, 652 So. 2d 885, 886 (Fla. 1lst DCA

1995) reh. denied; Flam ngo Lake RV Resort, Inc. v. Departnment of

Transportation, 599 So. 2d 732, 732 (Fla. 1st DCA 1992).
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58. If adm nistrative convenience were allowed to extend
the 180-day time |limt prescribed in Section 760.11(3), the
result would subject the statutory tinme [imt to a "manipul abl e

open-ended tine extension. . . ." Cf. Lewis v. Conners Stee

Conpany, 673 F.2d 1240, 1242 (11th Cr. 1982) (barring Title Vi
lawsuit filed outside the 90-day period). Such a result
could render the statutory limtation neaningless." |d.

Jurisdiction

59. Petitioner's claimis statutorily barred by Section
760.11(7). In relevant part, Section 760.11(7) requires that
Petitioner's request for hearing in her Petition for Relief:

. . . must be nade within 35 days of the date
of determ nation of reasonabl e cause [by the
Comm ssion]. . . . If the aggrieved person
does not request an adm nistrative hearing
within the 35 days, the claimw | be barred.
(enphasi s supplied)

60. The statutory bar to a claimfiled nore than 35 days
after the expiration of the 180-day tinme limt in Section
760.11(3) is not a jurisdictional bar to Petitioner's claim
Rat her, failure to conply with the 35-day filing requirenment in
Section 760.11(7) admts a defense analogous to a statute of

limtations. Mlano v. Ml dmaster, Inc., 703 So. 2d 1093, 1094-

1095 (Fla. 4th DCA 1997) reh. en banc clarification and

certification. Accord Joshua, 734 So. 2d at 1068; Adans, 727 So.

2d at 1139; Daugherty, 722 So. 2d at 288; Crunbie, 721 So. 2d at
1211; Kal kai, 717 So. 2d at 626.

61. Florida courts holding that nonconpliance with
statutory filing requirenents is a jurisdictional bar generally

do so on the basis of specific statutory |anguage. Relying on
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| anguage in Section 194.171(6), for exanple, the Florida Suprene
Court has held that the 60-day filing requirenment in Section
194.171(2) is a "jurisdictional statute of nonclaim"™ WNarkhamv.

Nept une Hol | ywood Beach C ub, 527 So. 2d 814, 815 (Fla. 1988).

Accord WAl -Mart Stores, Inc. v. Day, 742 So. 2d 408, 409 (Fla.

5th DCA 1999); Palnmer Trinity Private School, Inc. v. Robbins,

681 So. 2d 809 (Fla. 3d DCA 1996); Hall v. Leesburg Regi onal

Medi cal Center, 651 So. 2d 231 (Fla. 5th DCA 1995); Wl ker .

Garrison, 610 So. 2d 716 (Fla. 4th DCA 1992); WNarkhamv.
Moriarty, 575 So. 2d 1307 (Fla. 4th DCA 1991), cert. denied, 502

US 968, 112 S. C. 440 (1991); @ulfside Interval Vacations,

Inc. v. Schultz, 479 So. 2d 776 (Fla. 2d DCA 1985), rev. deni ed,

488 So. 2d 830 (Fla. 1986). See also Davis v. Macedoni a Housi ng

Aut hority, 641 So. 2d 131, 132 (Fla. 1st DCA 1994) (the 60-day
filing requirement in Section 194.171(2) is a jurisdictional bar
to an action to contest |oss of tax exenption for 1990). Cf.

Pogge v. Departnent of Revenue, 703 So. 2d 523, 525-526 (Fla. 1st

DCA 1997) (the 60-day filing requirenment in Section 72.011(2) is
a jurisdictional bar to an action contesting the assessnent of
taxes but was not a jurisdictional bar to an action for a refund
of taxes prior to 1991 when the | egislature anended forner
Section 72.011(6) to delete express |anguage that Section 72.011

was i napplicable to refunds); Mkos v. Parker, 571 So. 2d 8, 9

(Fla. 2d DCA 1990) (the 60-day filing requirenment in Section
194. 171 was not a jurisdictional bar to a claimfor refund of

t axes assessed in 1989). Conpare Cty of Fernandi na Beach v.

Page, 682 So. 2d 573 (Fla. 1st DCA 1996); Joyner v. Roberts, 642
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So. 2d 826 (Fla. 1st DCA 1994); and Chi hocky v. Crapo, 632 So. 2d

230 (Fla. 1st DCA 1994) (the failure to strictly comply with
statutory notice procedures nmay toll the running of the 60-day
filing requirement in Section 194.171(2)).

62. Federal courts generally view filing requirenents in
di scrim nation cases as statutes of limtation rather than as
jurisdictional prerequisites to filing suit. For exanple, 42
U.S.C. Section 2000e-5(f)(1) requires an aggrieved party to file
suit within 90 days after receipt of a right to sue letter from
t he Equal Enpl oynent Qpportunity Comm ssion ("EEOCC'). In
Espi noza v. Mssouri Pacific Railroad Co., 754 F.2d 1247, 1250

(5th Cr. 1985), the court held that the 90-day filing
requirenent in 42 U S.C. Section 2000e-5(f)(1) is not a
jurisdictional prerequisite to suit but is a statute of
[imtations subject to the doctrine of equitable tolling.

63. The Suprenme Court has adopted a simlar construction of
the requirenent in 42 U S.C. Section 2000e-16(c) for an aggrieved
party to file suit wwthin 30 days after receipt of a right to sue

letter fromthe EECC. In Irwn v. Departnent of Veterans

Affairs, 498 U S. 89, 92, 111 S. C. 453, 455 (1990), the Court
resolved a conflict between federal appellate courts over whether
a late-filed claimdeprived federal courts of jurisdiction. In
Irwin, the Fifth CGrcuit Court of Appeals had held that federal
courts |acked jurisdiction over clains filed nore than 30 days

after receipt of aright to sue letter. Irwin v. Departnent of

Veterans Affairs, 874 F.2d 1092 (5th Cr 1989). The hol ding by

the Fifth Crcuit was in direct conflict with decisions in four
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ot her courts of appeals. Boddy v. Dean, 821 F.2d 346, 350 (6th

Cr. 1987); Mrtinez v. Or, 738 F.2d 1107, 1109 (10th Cr.

1984); Mlamyv. United States Postal Service, 674 F.2d 860, 862

(11th Gr. 1982); Saltz v. Lehman, 672 F.2d 207, 209 (D.C. G

1982). The Supreme Court held that the 30-day filing requirenent
is not jurisdictional but creates a "rebuttable presunption of
equitable tolling.” Ilrwin, 498 U S at 95-96, 111 S. . at 457.

Equi tabl e Tolling

64. Florida courts have applied the doctrine of equitable
tolling to excuse an otherwise untinely initiation of an
adm ni strative proceedi ng when four requirenents are satisfied.
First, the filing requirenent is not jurisdictional. Cf.

Envi ronnent al Resource Associates of Florida, Inc. v. State,

Department of Ceneral Services, 624 So. 2d 330 (Fla. 1st DCA

1993) (Judge Zehner dissenting, in relevant part, because the 21-
day tinme limt in that case was "not jurisdictional"); Castillo

v. Departnment of Admnistration, Division of Retirenment, 593 So.

2d 1116 (Fla. 2d DCA 1992) (remanding the case for equitable
considerations related to the "not jurisdictional" 21-day period
for chall engi ng agency action). Second, the delay is a m nor

infraction of the filing requirenent. Stewart v. Departnent of

Corrections, 561 So. 2d 15 (Fla. 4th DCA 1990) (appl ying the

doctrine to excuse a request for hearing that was one day |ate);

Envi ronmental Resource, 624 So. at 332-333 (Judge Zehner's

di ssenting opinion found that the delay was a mnor infraction).
Third, the delay does not result in prejudice to the other party.

Stewart, 561 So. 2d at 16. Fourth, the delay is caused by the
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affected party's being msled or lulled into inaction, being
prevented in sonme extraordinary way from asserting his or her
rights, or having tinely asserted his or her rights mstakenly in

the wong forum Machules v. Departnment of Adm nistration, 523

So. 2d 1132, 1133-1134 (Fla. 1988). See Burnaman, R, "Equitable
Tolling in Florida Adm nistrative Proceedings," 74 Fla. B.J. 60
(February 2000).

65. The first requirenment for equitable tolling is the only
requirenent that is satisfied in this case. The 35-day filing
requirenent in Section 760.11(7) is not a jurisdictional

prerequisite to Petitioner's claim Irwin, 498 U S at 92, 111

S. . at 455; Mlano, 703 So. 2d at 1094-1095.

66. The second requirenent for equitable tolling is not
satisfied in this case. The delay caused by the failure to
tinely file a request for hearing was not a mnor infraction but

was significant and | asted 525 days. Vantage Heal t hcare

Corporation v. Agency for Health Care Adm nistration, 687 So. 2d

306, 307 (Fla. 1st DCA 1997) (refusing to allow filing of letters
of intent one day late in certificate of need process);

Envi ronmental Resource, 624 So. 2d at 331 (court refused to

reverse a final order denying a hearing where the request for
heari ng was four days |ate).

67. The third requirement of the doctrine of equitable
tolling is not satisfied in this case. The delay sought by
Petitioner would prejudi ce Respondent by addi ng 525 days to the

580-day tinme limt prescribed by the legislature in Section
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760. 11(1) (365 days), Section 760.11(3) (180 days), and Section
760. 11(7) (35 days).

68. Petitioner submtted no evidence that the fourth
requi renent of the doctrine of equitable tolling was satisfied in
this case. Petitioner failed to show that the delay in filing
her request for hearing was the result of being msled or lulled
into inaction, of being prevented in sonme extraordinary way from
asserting her rights, or of having tinely asserted her rights

m stakenly in the wong forum See, e.g., Perdue v. TJ Palm

Associ ates, Ltd., 24 Fla. L. Wekly D1399 (Fla. 4th DCA June 16,

1999) (refusing to renmand a denial of a request for hearing where
t he reconmmended order contained findings of fact and concl usi ons
of | aw supporting the denial of an untinely request for hearing).

69. Even if the evidence showed that Petitioner had been
lulled into inaction, Petitioner failed to show that she was
lulled into inaction by Respondent. It is nmere supposition to
conclude that Petitioner was lulled into inaction by the failure
of the Conm ssion to issue a notice of determ nation within the
180-day tinme |imt prescribed in Section 760.11(3). Even if the
evi dence supported such a finding, the Comm ssion is not a naned
party to this proceeding.

70. The doctrine of equitable tolling generally has been
limted to cases in which one party has been lulled into inaction
or prevented fromasserting his or her rights by the acts or
om ssions of the party's adversary. In Irwin, for exanple, the
Court held that the doctrine of equitable tolling applied to an

action brought by a discharged governnent enpl oyee agai nst the
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government. The Court noted that the doctrine of equitable
tolling generally was limted to situations where a conpl ai nant
was i nduced or tricked by an adversary's m sconduct into all ow ng
a filing deadline to pass. Irwin, 498 U S at 96, 111 S. . at
455,

71. The Florida Suprene Court has not limted the doctrine
of equitable tolling to cases in which a party is tricked or
i nduced by the m sconduct of an adversary into allowing a filing
deadline to pass. The Florida Suprene Court has expanded the
doctrine to reach cases where a party allows a filing deadline to
pass through the party's own inadvertence or mstake of law. In
Machul es, 523 So. 2d at 1132, the court held that a discharged
agency enpl oyee who chose to pursue a claimthrough union
gri evance, and thereby allowed the tinme limts for requesting a
hearing to | apse, did not waive the right to a hearing.

72. In Machul es, the court's expansion of equitable tolling
to i nadvertence and m stake of |law involved a state agency that
was both a naned party and an adversary to the discharged agency
enpl oyee. The decision in Machules did not involve a state
agency that was a non-party in a case such as this in which two
or nore naned parties are adversaries and who are the rea
parties in interest. Mchules, 523 So. 2d at 1132.

73. Florida appellate courts have not expanded the doctrine
of equitable tolling beyond the facts in Machules. Florida
appel l ate courts have applied the doctrine of equitable tolling
in adm nistrative cases involving state agencies that are

adversaries to substantially affected parties. See, e.g., Mathis
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v. Florida Departnent of Corrections, 726 So. 2d 389 (Fla. 1st

DCA 1999), the court applied (state agency was adversary in claim

for back pay by agency's enpl oyee); Avante, Inc. v. Agency for

Heal th Care Adm nistration, 722 So. 2d 965 (Fla. 1st DCA 1998)

(state agency was adversary in action to recover Medicaid

paynments); Uninmed Laboratory, Inc. v. Agency for Health Care

Adm ni stration, 715 So. 2d 1036 (Fla. 3d DCA 1998) (state agency

was adversary in action to recover Medicaid paynents); Haynes v.

Publ i ¢ Enpl oyees Rel ati ons Comm ssion, 694 So. 2d 821 (Fla. 4th

DCA 1997) (state agency was adversary in enployee di sm ssal

action); Phillip v. University of Florida, 680 So. 2d 508 (Fl a.

1st DCA 1996) (state agency was adversary in enpl oyee di sm ssal

action); Abusal aneh v. Departnent of Business Regul ation, 627 So.

2d 560 (Fla. 4th DCA 1993)(state agency was adversary in |license

revocati on proceedi ng); Environnental Resource, 624 So. 2d at 331

(state agency that was adversary in contract term nation case did
nothing to cause four-day delay in filing request for hearing);
Castillo, 593 So. 2d at 1117 (state agency was adversary in

beneficiary's claimfor retirenment benefits); Departnent of

Envi ronnental Regul ation v. Puckett GO1| Co., 577 So. 2d 988(Fl a.

1st DCA 1991) (state agency was adversary in action seeking
rei mbursenment of cleanup costs); Stewart, 561 So. 2d 15 (state
agency was adversary in enployee dismssal action).

74. Florida courts have been reluctant to extend the
doctrine of equitable tolling to adm nistrative cases in which a
state agency is only a nom nal party rather than an adversary to

the affected party. In Vantage Healthcare, 687 So. 2d at 307, a
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state agency awarded a certificate of need to an applicant after
allowng the applicant to file its letter of intent one day |ate.
The agency applied the doctrine of equitable tolling to extend
the filing deadline by one day. The court held that the doctrine
of equitable tolling does not apply to the certificate of need
application process because the application process:

oo is not conparable to . . . judicial or

qguasi -j udi ci al proceedings. W have found no

authority extending the doctrine of equitable

tolling to facts such as in the present case.
Cf. Perdue, 1999 W 393464 (Fla. 4th DCA 1999) (refusing to apply
the doctrine of equitable tolling to extend the deadline for
challenging a notice of intent to issue a conceptual permt
approving overall master project design).

75. Unlike the state agency in Vantage Heal thcare, the

Commi ssion is not a party to this proceeding. Assum ng arguendo
t he evidence showed that the Comm ssion's failure to issue a
witten notice within the 180-day tine limt in Section 760.11(3)
lulled Petitioner into inaction, application of the doctrine of
equitable tolling to the facts in this case would extend the
doctrine to adm nistrative proceedings in which a party is lulled
into inaction by the inaction of a non-party.

Clear Point of Entry

76. The clear point of entry doctrine is a judicial
doctrine that requires state agencies to provide parties who are
substantially affected by proposed agency action with a clear
point of entry to formal or informal proceedings authorized in
Chapter 120. The clear point of entry doctrine was first

enunciated in Capeletti Brothers, Inc. v. State, Departnent of
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Transportation, 362 So. 2d 346, 348 (Fla. 1st DCA 1978), cert.

deni ed, 368 So. 2d 1374 (Fla. 1979). Since 1979, the doctrine

has been followed by Florida courts. See, e.g., Environnental

Resource, 624 So. 2d at 331-332 (concurring opinion of Judge

Ervin); Florida League of Cities, Inc. v. Admnistration

Commi ssion, 586 So. 2d 397, 413 (Fla. 1st DCA 1991). See al so

Sout heast Grove Managenent, Inc. v. MKinness, 578 So. 2d 883

(Fla. 1st DCA 1991); Capital Copy, Inc. v. University of Florida,

526 So. 2d 988 (Fla. 1st DCA 1988); Lamar Advertising Conpany V.

Department of Transportation, 523 So. 2d 712 (Fla. 1st DCA 1988);

Cty of St. Coud v. Departnent of Environnental Regul ation, 490

So. 2d 1356 (Fla. 5th DCA 1986); Henry v. Departnent of

Adm ni stration, Division of Retirenment, 431 So. 2d 677 (Fla. 1st

DCA 1983). See also Shirley S., "In Search of a C ear Point of
Entry," 68 Fla. B.J. 61 (May 1994).

77. An agency provides a clear point of entry to an
affected party by satisfying several fundanental requirenents.
First, the agency nust notify the affected party of the proposed
agency action. In addition, the notice nmust informthe affected
party of the right to request an adm nistrative hearing pursuant
to Section 120.57 and informthe affected party of the tine
[imts within which the party nust file a request for hearing.

If the affected party fails to file a request for hearing within
the time prescribed in the clear point of entry, the affected
party waives the right to request a hearing. See, e.g.,

Envi ronnmental Resource, 624 So. 2d at 331-332 (citing Capeletti

Brot hers, 368 So. 2d at 348).
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78. There is no evidence in this case that the Conmm ssion
satisfied the requirenents of the clear point of entry doctrine.
Rat her, the evidence shows that the Conm ssion did not issue a
determ nati on of reasonable cause, or otherw se issue a notice of
rights, within the 180-day tine limt prescribed in Section
760. 11(3) or anytine thereafter.

79. The failure of the Commi ssion to act within the tine
prescribed in Section 760.11(3) raises at |east four issues. The
first issue is whether Sections 760.11(3), (7) and (8) provide an
aggrieved party with a clear point of entry in the absence of
agency action. |If so, the second issue is whether uncertainty,
if any, created by agency inaction can operate to negate the
clear point of entry provided by statute. The third issue is
whet her the clear point of entry doctrine operates any
differently in cases in which the state agency is neither an
adversary of the affected party nor a nomnal party. |If the
doctrine does apply with equal force to such cases, the fourth
issue is whether the inaction of a non-party can effectively
enl arge statutes of Iimtation intended, in part, to protect the
af fected party's adversary.

80. Sections 760.11(3), (7), and (8) provide a clear point
of entry by notifying an aggrieved party that a request for an
adm ni strative hearing nust be filed wthin 35-days of the
earlier of: the determ nation of reasonabl e cause; or the 180-day
time limt prescribed in Section 760.11(3). If the Conm ssion
fails to act within 180 days, the 35-day filing requirenent in

Section 760.11(7) begins to run imedi ately after the 180-day
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time limt in Section 760.11(3). C. Joshua, 734 So. 2d at

1068); Adans, 727 So. 2d at 1139; Daugherty, 722 So. 2d at 288;
Crunbie, 721 So. 2d at 1211; Kal kai 717 So. 2d at 626. Any ot her

construction i s unreasonabl e. M1l ano, 703 So. 2d at 1093.

81. Agency action taken after the 180-day tinme limt in
Section 760.11(3) is neither statutorily authorized nor
statutorily required as a prerequisite of the 35-day filing
requi renment in Section 760.11(7). |In the absence of agency
action by the Conm ssion, Section 760.11(8) authorizes an
aggrieved party to proceed under Section 760.11(4) as if the
Comm ssion had issued a notice of determnation within the 180-
day tinme limt in Section 760.11(3).

82. The inaction of the Conm ssion cannot enlarge, nodify,
or contravene the terns of a statute. An agency cannot inpose by
i naction or other practice a requirenent not found in a statute
or otherw se enlarge, nodify, or contravene the terns of a

statute. See, e.g., DeMario, 648 So. 2d at 213-214 (agency

| acked authority to inpose tinme requirenent not found in

statute); Booker Creek, 534 So. 2d at 423. |If an agency rule or

practice conflicts with a statute, the statute prevails. Hughes,
710 So. 2d at 685; Johnson 709 So. 2d at 624; A Duda & Sons, 608
So. 2d at 884; Wngfield Devel opnent, 581 So. 2d at 197.

83. If the Comm ssion is concerned that its rules or
practices may cloud the clear point of entry provided in Sections
760.11(3), (7), and (8), the Conm ssion has no authority to
enlarge the 180-day tinme [imt in Section 760.11(3). However,

t he Comm ssion does have authority to issue a witten notice of
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rights to the parties within the tinme authorized in Section
760.11(3).

84. Assum ng arguendo that the requirenents of the clear
point of entry doctrine are not satisfied in the statutory notice
provided in Sections 760.11(3), (7), and (8), the issue is
whet her the clear point of entry doctrine operates any
differently in cases such as this one in which the state agency
is neither an adversary to the aggrieved party nor a nom nal
party. Courts have nost frequently applied the clear point of
entry doctrine in cases involving a state agency that is an

adversary to the affected party. See, e.qg., Florida League of

Cties v. Adm nistration Conm ssion, 586 So. 2d 397, 413 (Fl a.

1st DCA 1991); Capital Copy, Inc. v. University of Florida, 526

So. 2d 989 (Fla. 1st DCA 1988); Lamar Advertising Conpany V.

Department of Transportation, 523 So. 2d 712 (Fla. 1st DCA 1988);

Cty of St. Coud v. Departnent of Environnental Regul ation, 490

So. 2d 1356, 1358 (Fla. 1st DCA 1986); Henry v. State, Departnent

of Adm nistration, 431 So. 2d 677, 680 (Fla. 1st DCA 1983);

Manasota 88, Inc. v. Departnent of Environnental Regul ation, 417

So. 2d 846 (Fla. 1st DCA 1982); Sterman v. Florida State

University Board of Regents, 414 So. 2d 1102 (Fla. 1st DCA 1982).

85. Less frequently, courts have applied the clear point of
entry doctrine in cases involving a state agency that is a
nom nal party but not an adversary to the affected party. 1In a
certificate of need case, for exanple, the court held that
failure of the state agency to notify conpeting hospitals that

t he hospital -applicant had submtted a revised application
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deni ed conpeting hospitals of a clear point of entry. NME

Hospitals, Inc. v. Departnment of Health and Rehabilitative

Services, 492 So. 2d 379, 384-385 (Fla. 1st DCA 1986) (opinion on

Motion for rehearing), reh. denied. 1In another certificate of

need case, the court refused to extend the tine [imts in a clear
point of entry for an applicant to file its letter of intent.

Vant age Heal thcare, 687 So. 2d at 308 (refusing to apply

equitable tolling to the certificate of need process).

86. At |east one court has applied the clear point of entry
doctrine in a case in which the state agency was neither an
adversary to the affected party nor a nomnal party. 1In a
proceedi ng between a fruit dealer and the grower, the court held
that the failure of the dealer to request a hearing within the
time limt prescribed in a statutorily required agency notice

wai ved the dealer's right to a de novo hearing. Southeast G ove

Managenent, Inc. v. MKiness, 578 So. 2d 883, 886 (Fla. 1st DCA

1991).

87. Unlike the statutory requirenent for agency notice in
Sout heast, nothing in Section 760.11 requires agency action after
180 days as a prerequisite to the 35-day filing requirenent in
Section 760.11(7). |If the Commssion fails to conplete its
investigation and issue a notice of rights within 180 days,
Section 760.11(8) authorizes an aggrieved party to proceed under
Section 760.11(4) as if the Comm ssion had issued a notice of
rights within the 180-day tinme [imt.

88. The Comm ssion can accel erate the point at which the

35-day filing requirenent begins to run by issuing a notice of
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determnation in |less than 180 days. However, the Comm ssion has
no statutory authority to delay the point at which the 35-day
requi renent begins to run by acting beyond the 180-day time limt
in Section 760.11(3) or by failing to act altogether.

Equi t abl e Est oppel

89. The doctrine of equitable estoppel is distinguishable
fromthe doctrine of equitable tolling. The latter doctrine is
concerned with the point at which a limtations period begins to
run and with the circunstances in which the running of the

limtations period may be suspended. Morsani v. Major League

Basebal |, 739 So. 2d 610, 614-615 (Fla. 2d DCA 1999). Equitable
estoppel conmes into play only after the imtations period has
run and addresses the circunstances in which a party is estopped
fromasserting the statute of limtations as a defense to an

admttedly untinely action. 1d. See also Ovadia v. Bl oom 2000

W. 227961 (Fla. 3d DCA March 1, 2000).
90. Like equitable tolling, equitable estoppel can be
applied to a state agency where the state agency is a naned party

and an adversary to the affected party. Tri-State Systens, |nc.

v. Departnent of Transportation, 500 So. 2d 212, 215 (Fla. 1st

DCA 1986). A party nust specifically plead equitable estoppel in

adm ni strative cases. University Comunity Hospital v.

Departnent of Health and Rehabilitative Services, 610 So. 2d

1342, 1346 (Fla. 1st DCA 1992). Equitable estoppel does not
apply in cases where the delay is caused by a m stake of |aw

Council Brothers, Inc. v. Gty of Tallahassee, 634 So. 2d 264,

266 (Fla. 1st DCA 1994); Dol phin Qutdoor Advertising v.
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Departnent of Transportation, 582 So. 2d 709, 710 (Fla. 1st DCA

1991); Tri-State, 500 So. 2d 216. Equitable tolling may apply in
cases where the delay is caused by m stake of |aw or

i nadvertence. See, e.g., Mchules, 523 So. 2d at 1134 (pursuing

cl ai m t hrough union grievance procedure instead of requesting
hearing tolls the clear point of entry).

Di scrim nation

91. |If the doctrines of equitable tolling, estoppel, or

clear point of entry were applied to this case to enlarge the 35-
filing requirenent in Section 760.11(7) by 525 days, the
doctrines would not change the outcone of this case. Petitioner
failed to satisfy her burden of proof.

92. Section 760.10(1), in relevant part, nmakes it an
unl awf ul enpl oynent practice for Respondent to discrimnate
agai nst Petitioner because of Petitioner's age. Chapter 760,
entitled the Florida Human Rel ations Act (the "Act"), adopts the
| egal principles and judicial precedent set forth under Title VII
of the CGvil R ghts Act of 1964, as anended, 42 U S.C, Section
2000e et seq. (the "ADA").

93. The initial burden of proof is on Petitioner. Florida

Department of Transportation vs. J.WC. Conpany, Inc., 396 So. 2d

778 (Fla. 1st DCA 1981); Balino vs. Departnent of Health and

Rehabilitative Services, 348 So. 2d 349 (Fla. 1st DCA 1977).

Petitioner nmust satisfy her burden of proof by a preponderance of
t he evidence. Section 120.57(1)(9).

94. Petitioner nust establish a prima facie case of

di scri m nati on. Rosenbaum v. Souhtern Manatee Fire and Rescue
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District, 980 F. Supp 1469 (MD. Fla. 1997); Andrade v. Mbrse

Operations, Inc., 946 F. Supp 979, 984 (M D. 1996). Petitioner

must show by a preponderance of evidence that: she is a nmenber
of a protected class; she suffered an adverse enpl oynent action;
she received disparate treatnment fromother simlarly situated
individuals in a non-protected class; and that there is
sufficient evidence of bias to infer a causal connection between
her age and the disparate treatnment. Id. Failure to establish
the last prong of the conjunctive test is fatal to a cl aim of

discrimnation. WMyfield v. Patterson Punp Conpany, 101 F. 3d

1371 (11th Cr. 1996); Earley v. Chanpion International Corp.

907 F.2d 1077 (11th GCir. 1990).

95. It is uncontroverted that Respondent engaged in an
adver se enpl oynent action when Respondent term nated Petitioner's
enploynent. It is also uncontroverted that Petitioner is a
menber of a protected class.

96. Petitioner submtted no direct evidence of the alleged
discrimnation. |In the absence of such evidence, Petitioner nust
provide sufficient inferential evidence of the all eged

di scrimnation. Texas Departnent of Community Affairs v.

Burdine, 450 U. S. 248 (1981); MDonnell Douglas v. Geen, 411

U S. 792 (1973).

97. Petitioner submtted no evi dence. Petitioner failed to

make a prinma facie show ng that she received dissimlar treatnent

fromindividuals in a non-protected class; that there was any

bi as against Petitioner; or that, even if evidence of bias did
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exist, it was sufficient to infer a causal connection between
Petitioner's age and the all eged disparate treatnent.

Fees and Costs

98. Respondent seeks attorney's fees and costs incurred by
Respondent as a result of Petitioner's failure to conply with the
Di scovery Order. Florida Rules of Cvil Procedure ("FRCP') Rule
1.370(b)(2) authorizes the undersigned to require the failing
party to pay reasonabl e expenses caused by the offending party's
failure to conply wwth a discovery order, or to inpose other
sanctions including an order striking pleadings, precluding
evi dence, or dism ssing the claim

99. Before inposing any sanction authorized in FRCP Rul e
1.370(b)(2), Petitioner nust have an opportunity to be heard on
t he question of whether her failure to conply with the Di scovery

Order was willful or in bad faith. Sizenore v. Ray Gunter

Trucking, Inc., 524 So. 2d 717 (Fla. 1st DCA 1988); Austin v.

Papol , 464 So. 2d 1339 (Fla. 2d DCA 1985). Petitioner had
adequate notice of her opportunity to show that her failure to
conply with the Discovery Order was not willful or in bad faith.
100. The Discovery Order expressly stated that the
adm ni strative hearing scheduled for February 28, 2000, would
include tinme for Petitioner to show why her failure to conply
with the Discovery Order was not willful or in bad faith. The
Di scovery Order also placed Petitioner on notice of the
consequences of her failure to appear at the adm nistrative

heari ng and show by conpetent and substantial evidence why her
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failure to conply with the Discovery Order was not willful or in
bad faith. Paragraph 6 of the Di scovery Order stated:

In the absence of conpetent and substanti al
evi dence of good cause submtted by
Petitioner, the failure of Petitioner to
tinmely conply with the requirenents of this
Order shall be "equivalent to willful ness or
del i berate disregard of the order [quoting
fromthe Remand]." Upon Respondent's tinely
nmoti on and show ng of good cause for inposing
sanctions, such failure by Petitioner shal

subj ect Petitioner to . . . appropriate
sanctions including the assessnent of fees
and costs.

101. The O erk of DOAH nailed a copy of the Discovery O der
to Petitioner on January 28, 2000. On the sane date, the
adm ni strative assistant for the ALJ tel ephoned Petitioner and
read the contents of paragraphs 1-7 of the Discovery Order. In
addi tion, Respondent's counsel caused a copy of the D scovery
Order to be posted on the front door of Petitioner's residence on
January 28, 2000. On January 29, 2000, Respondent's counsel
hand-del i vered a copy of the D scovery Order to Petitioner and
informed Petitioner of the requirenents of the Order.

102. Petitioner failed to appear at the admnistrative
hearing. Petitioner failed to show by conpetent and substanti al
evi dence why she failed to appear for her deposition on
February 2, 2000, why she never filed her answers to
interrogatories, why she never filed the docunents sought in
Respondent's request to produce, and why she never filed a
Prehearing Statenent.

103. Petitioner's failure to conply with the Di scovery
Order was willful and in bad faith, equivalent to willful ness and

del i berate disregard of discovery orders, nore than neglectfu
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and inadvertent, and prejudicial to the other party. Cf.

Commonweal t h Federal Savings and Loan Associ ation v. Tubero, 569

So. 2d 1271, 1273 (Fla. 1990); Regante v. Bel sky, 600 So. 2d 13

(Fla. 2d DCA 1992); In Re: Forfeiture of $20,900.00, 539 So. 2d

14 (Fla. 1st DCA 1989) (reversing orders striking pleadings and
di sm ssing cases without a finding that nonconpliance was wi || ful
and in bad faith). The prejudice to Respondent included
depriving Respondent of information needed to adequately prepare
for the adm nistrative hearing and depriving Respondent's counsel
of the ability to performthe duties and responsibilities owed to
her client.

104. As aresult of Petitioner's willful failure to conply
with the D scovery Order, Respondent incurred attorney's fees and
costs in the aggregate amount of $2,539.40. Mnetary sanctions
are reasonabl e and appropriate in this case and commensurate with
the offense. Dism ssal and the preclusion of evidence are
nei ther appropriate, adequate, nor commensurate with the offense.
Petitioner did not appear and did not present any evidence in
this case. Respondent's counsel was required by applicable | aw
and the rules of ethics to make every reasonable effort to
prepare an adequate defense for her client and to present that
defense at the adm nistrative hearing.

105. The Conm ssion remanded this case on April 5, 1999, to
give Petitioner an opportunity to represent herself. Petitioner
sought additional time to obtain counsel. Relevant orders
all owed Petitioner additional tinme to obtain counsel, effectuated

the intent of the Remand by affording Petitioner an opportunity
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to represent herself during discovery, and attenpted to bal ance
the conpeting interests of the parties.

106. Petitioner is not subject to a | esser standard of
conduct, as distinguished fromlegal conpetence, than a |icensed
attorney. A contrary rule would insulate a party fromthe
consequences of appropriate sanctions whenever a party chose | ay

representation. Burke v. Harbor Estate Associates, Inc., 591 So.

2d 1034, 1037-1038 (Fla. 1st DCA 1991). Accord Dol phins Plus v.

Resi dents of Key Largo Ocean Shores, 598 So. 2d 324 (Fla. 3d DCA

1992).

107. Petitioner's nonconpliance with the D scovery Order is
part of a consistent pattern and practice of nonconpliance with
valid orders and with Respondent's good faith attenpts to
ef fectuate di scovery at the convenience of Petitioner.
Petitioner's history of nonconpliance, delay, and refusal to
pursue her claimevinces a pattern of conduct that is nore than
mere negl ect or inadvertence. From 1997 to the present,
Petitioner has consistently failed to conply with orders in this
case including the D scovery Order; has failed to nake a good
faith effort to conply with other orders including the order to
file a nore definite statenent; and has consistently frustrated
Respondent's good faith attenpts to effectuate discovery at

Petitioner's convenience. See, e.g., Bailey v. Wodl ands

Conpany, Inc., 696 So. 2d 459 (Fla. 1st DCA 1997) (repeated

nonconpl i ance with orders is willful nonconpliance and warrants

di sm ssal).
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RECOMVENDATI ON

Based upon the foregoi ng Findings of Fact and Concl usi ons of
Law, it is

RECOMVENDED t hat the Conm ssion enter a final order
dism ssing this proceeding as untinely filed; finding that
Respondent did not discrimnate against Petitioner; denying
Petitioner's Charge of Discrimnation and Petition for Relief;
and i nposi ng nonetary sanctions against Petitioner in the
aggregat e anount of $2,539. 40.

DONE AND ENTERED this 6th day of April, 2000, in

Tal | ahassee, Leon County, Florida.

DANI EL MANRY

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

www. doah. state. fl. us

Filed with the Cerk of the
Di vision of Adm nistrative Hearings
this 6th day of April, 2000.

COPI ES FURNI SHED

Sharon Moultry, Cerk

Fl ori da Conmm ssi on on Human Rel ati ons
325 John Knox Road, Building F

Tal | ahassee, Florida 32303-4149

Dana A. Baird, General Counse

Fl ori da Conmm ssi on on Human Rel ati ons
325 John Knox Road, Building F

Tal | ahassee, Florida 32303-4149
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Janet M Courtney, Esquire
Lowndes, Drosdi ck, Doster,
Kant or and Reed, P. A

215 North Eola Drive
Post O fice Box 2809
Ol ando, Florida 32802

Margaret H W1 son

5532C G nder| ane Par kway
Ol ando, Florida 32808

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions wthin 15
days fromthe date of this Recormmended Order. Any exceptions to
this Recomended Order should be filed with the agency that wll

issue the final order in this case.
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